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BEFORE THE FAIR POQLITICAL 2?RACTICES COMMISSION

In the Matter of:

Opinion requested bv
Assemblyman Art Torres

No. 75-153
Feb. 4, 1976

Nl Sl Bnt® Y S

BY THE COMMISSION: We have been asked the follouving
questions by Asserblyman Art Torres:

Assemblyman Art Torres was married after the effective
date of the Political Reform Act. He and his wife ns2ither
invited nor accepted gifts from lcbbyilsts, so the follcuing
questions pertain only to the reporting requirements imposzad
by Chapter 7 of the Political Reform Act:

(1) Are wadding gifts addressed to and received by
Assemblyman Torres’' wife prior to the marriage her separate
property and, therefore, not reportable by Assemblyman Torres?

. {<; If wedding gifts are community proparty, is cihc
Cueiss vaius reportable or only eone-half of the value? =1,
for example, an Osterizer cost $49.38, 1s the full value re-
portable by Assemblyman Torres or is only one-half the value
of ‘the gift attributable to him and, therefore, not reportabls
becausz the value attributed to him would not exceed the $25.G0
threshold for reporting gifts?

(3) Many Assemblymen coniributed to buy Assemblymran
Torres and his wife a set of china dishes. Each indiwvidual
share was less than $25.00, but the total cost of the dishss
was greater than $25.00. How should that gift be reported?

CONCLUSION

(1) For purposes of income2 reporting under Governmant
Code Sections 8720Q, et seq., wedding gifts should be considered
the property of both spouses unless they are peculiarly adaptable
to the personal use of one spouse or specifically and uneguivccally
intended exclusively for use by ona2 spouse. Conseguently, wadding
gi1fts may be reportable by Assemblyman Torres =ven though they
were received by his wife prior to the wedding.
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{(2) Each spouse has a present, existing and equal
interest i1n wedding glfts which are tne property of both
spouses. Assemblyman Torres must disclose only those gifts
in which his interest exceeds the $25.00 threshold for report-
ing gifts. This means that vedding gifts, the total value of
which 1s $50.00 or more, will be reportakle by the Assemblyman.

(3) When a single gift worth $25.00 or more is given
by many donors each of whom contributed less than $25.00, the
recipient should report receipt of the gift but need not dis-
close the name of every donor. It is sufficient to descrikbe in
general terms those who gave the gift. I£, however, any con-
tributor gave $25.00 or more, his or her nam=2 must be disclosed.
In this case, because the gift was given to both Assemblyman
Torres and his wife, the Assemblyman need only report the name
of each donor who contributed $50.00 or more.

ANALYSIS

(1) As an elected state officer, Assemblyman Torres
must file periodic statements disclosing his investments, his
interests in real property and his income. Government Code
Section 87203.1/ When reporting his income, he 1is regquired to
disclose the receipt of gifts from the same source aggregating
twenty~five dollars ($25.00) or more in value and to specify
the name and address of the source, the wvalue ¢f the gift and
the date on which it was received. Section 87207. Because he
was married after the effective date of the Political Reform
Act, Sections 81000, et seq., Assemblyman Torres has asked
a number of questions with respect to his reporting obligations
concerning wedding gifts. His first question asks whether

wedding gifts received by his bride prior to the marriage are
reportable by him.2/

1/

"All statutory references are to the Government Ccde
unless otherwise noted.

2/

“The reporting requirements imposed by the Political
Reform Act do not apply to gifts from the filer's spouse, child,
parent, grandparent, grandchild, brother, sister, parent-in-law,
brother~in-law, sister-in-law, aunt, uncle, first cousin or the
spouse Of any such person. Section 82030. The analysis contained

in this opinion applies only to wedding gifts which are received
from persons other than close relatives.
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The law af coroun

17n groTvsriv docs a0t Frocndr clear
guidance t'1th resgecst ta tra ¢ ravshin of woddi-s ¢giits. as
a cereral rule, ths charazter of froperiy 25 s<parzte QX Canm-
muniity 1s Zixaed as of tae fi—=2 i1t s acruvired. CLiECTTTAITL W
Rowe, 103 Cal.App.2d 493 (1952}). aApplicaple Caliiornia la
zrovides:
All property of the wife, cunad kv her zaiors
marriage, and that agguirel aftervards b gilt,
bequest, devise, or dascant, ... 1s her saparatsa
property.
Civil Code Sacticn 3107.
Civil Code Section 5108 contains an analogous pravision with

regard to separate property of the husband. }/

A literal interpretation of these cconstitutional and
statutory provisions supports a conclusion that wvedding giits
received by the bride before the wedding are her separate proo-
erty. However, 1t could be argued that wedding gifts are give
in anticipation of the ensuing marriage relationsnip and are
intended for the benefit and use of both spouses, even 1I re-
ceived and acknowledged by the bride. Therefore, they are not,
in one sense, "property of the wife, owned by her befora marriase...
Even if we conclude that the weddlng gifts are separate property
at the time of marriage, persuasive arguments could be nade to
support the conclusion that the property 1s converted from sepa-
rate property to community property when the marriage takes placs
or some time shortly thereafter. Mears v. Mears, 180 Cal.App.zZd
434 (1960).

The cases in our own and other jurisdictions afford
little guidance for determining this perplexing problem.4/ (then

3/

“See also Cal. Const. Art. 1, Sec. 21 which provides:
Property owned before marriage or acguired during
marriage by gift, will, or inneritance is separate
property.

4/
“See Annot.: Rights in wedding presents as between
spouses. 75 A.L.R.2d 1365 (196l1).

There is some authority in our jurisdiction for deter-
mining ownership on the basis of equitable rather than legal
interests when acquisition of the property spanned the time that
marriage occurred. For example, wvages of one spousa earned be-
fore but collected aftﬂr marriage are separacte property.

Thomasset v. ThomasSet, 122 Cal.app.2d 116 (19533). oOn the other
hand, real property purchased befcre marriage becomes cormunity
property to the extent that mortgage payments and other malintenancsa
expenses are paid from community funds after the marriage. 3are v.
Bare, 256 Cal.App.2d 634 (1967).
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callad uzcn to determine the ownersars of vedding
Now York court has gbserved as fgollo:s:
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The authorities wnict I an called ucon to
exanine are few and elusive to put it mildi-.
Indead I find that only Emily Post presumes to
speak with coniidenca i1n this ragard. Eticguatte,
Emily Post, N¥ew and Enlarged Editicon, Fuak and
Wagnalls Company, page 322.

"Wedding presents are all sent to the
bride, and are, according to lav, her
personal prcpertyv.” (Italics ours.)

It may be that in "polite" society all wvedd:ing
presents are sent to the bride....

The fact is howvever that not all wedding guests
have been trained in the niceties of "polite” socirety
and unfortunately many of them have never read Miss
Post's book....

While no one will challenge Miss Post's eminence
as an arbiter of good taste, I doubt that her pro-
nouncement on the law in this regard may be accordad
the dignity of stare decisis. It would have bzen
nice had she cited a competent judicial decision of
such sveeving magnitude. Had she done so there woculd
be no need for this opinion.

Avnet v. Avnet, 124 ¥N.Y.S.24 517, 521.

(Mun. Ct. 1953)

... this is the age of "50-50" marriages. The
time has come to say clearly that all wedding
gifts whether from the bride's "side” or from
the groom's, excepting such items which are pecul-
iarly adaptable to the personal use of either
spouse, and those gifts which are specifically
and unequivocally "earmarked" as intended exclu-
sively for one or_the other of the spouses,...
are the joint property of both parties to the
marriage. This reasoning should apply as well
to things of like use purchased with cash wed-
ding gifts not otherwise "earmarked."

Avnet v. Avnet, 124 N.Y¥.S5.24 at

After making these observations, the court went on to hold that:

524.
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Rather taan devend cn Ln2 ToaQrosical auanzos ¢ gom-
Tunity progsexity law to dotewr_-o ¢ n2rsaip of -ozdiirg soizs,
we beLiave thai the 1niarzsz: cof discloszire unior Soe Foolz.otz2l
Rafors foT C2n test @ 32rnel oy #1020inT & TesT similar =
that set foxth in 2vonott. Regardlass of @ "€ ar ¢z ng1 72
c1it 13 received b, fnd orids sSricr to &-2 —orriase, CoEldLnT
g1fts nena2fit koth srousas end snsueld be sobregt to diszlosuscs
unleses —eculiarly adaptaszls L0 tn2 persc-il ussa ¢ ons s72ass
or specrfically intended for the use of ong soouse.  Aczard-
lngly, Assemblyman Torres should d:iszloss raceipt of wadding
gLfts according to the guidelines rnich wa s=t Zs5rth in this
opinicn.

(2) Asserbly=an Torres hzs asked how he shocld rapeor:
the value of wedding ci1its given to him ané his wife. Assamnl--~
man Torres must disclose "his income"” includlng speciriic 1nfisz-
mation about gifts received by hin that aggregata $23.00 cor
more in value. Sections 87203, 87207. When the gifs 15 the
property of both spouses, we 1nterpret the disclosure raguire-
ment for gifts aggregating $25.00 or more in valuz to azzlv to
the officeholder's interest in the gift, not to the =otal

value of the gift.

For these wredding gifts which are the procerty 0% both
Asserblyman Torres and his wife, the Assemblyman's 1nterast 1s
one-half the value of the gift. Accordingly, the Assexblvyman
does not have to disclose the gift unless the total value
equals or exceeds §50.00, in which case his one-half interesc
would equal or e:ceed $25.00. In the example posited by
Assemblyman Torres, if an Osterizer cost $49.38, the Assenbly-
man's interest in this community property 1is 524.69 Sincsa
his interest is less than $25.00, the Osterizer is not a re-
portable gift.

Although the concept of conmunity prOﬂerty is not usu-
ally applied to determinz the extent of one's interest in
individual household items, our conclusion finds support 1n
community property lawv.

Civil Code Section 51035 provides:

The respective interests of the husband
and wife in community property during continu-
ance of the marriage relation are prasent,
existing and egqual interests....

Assemblyman Torres, therefore, has a one-half 1interest i1n the
community property owned by him and his wife. See Peouvle v.
Lockett, 25 Cal.App.3d 433 (1972). Consequently, we conclude
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that the disclosure of gii*s required by Section 37207 1is
disclosure of one-half the value of a giit wvhich 1s receivad
by both spcuses.53/

(3} Assemblyman Torres has asked how to rapor: re-
ceipt of a set of china which 1s worth more than $25.00, but
which was given by a number of doanors, each cf whon contrib-
uted less than $25.00.

The disclosure requirements of the Political Rsiorm
Act, Sections 87200, et seg., are triggered by tha value of
the gift received rather than by whom the girft is made. A
set of china i1s a single gift for purposes of the Act and must
be disclosed because the gift benefits both spouses arnd has
a value of $50.00 or more.2

Assemblyman Torres has indicated that many Assemblymen
contributed to the purchase of the c¢hina. 1In general, the
recipirant of a reportable gift must disclose the names of each
donor. However, where, as in this case, the gift was made by
a large number of people none of whom ceontributed $530.00 or
more, we 4o not believe that Assemblyman Torres need disclose
the name of each donor. His report i1s sufficient 212 he merely
indicates that the gift was mads by "Twenty members of the
Assembly" or 2 similar designation that descrikas the group oi
persons making the gift. On the other hand, i1f he kncws or has
reason to know that any donor's share of the gift was $50.00

or more, Assemblyman Torres should disclose the name o2 that
donor.1/

5/

TAssemblyman Torres may not know the exact value of each
gift. A reasonable estimate based on a good faith effort to
ascertain the value of the gift 1s sufficient to cocrply with
the disclosure requirements of Section 87207. See Opinion
requested by Kenneth Cory, 1 FPPC Opinions 133 (Mo. 75-094-B,
Oct. 23, 1875).

6/

TASsemblyman Torres indicated that the valus of the g1
exceeded $25.0Q0. As indicated by our analysis in Part 2 of
this opinion, the gift was received by Assemblyman Torres and
his wife and, therefore, must be disclosed only if i& has a value

of $50.00 or more. We assume that the value of the set of china
exceeds $50.00.

1/

~ Section 81004 requires a filer to use reascnable dili-
gence in the preparation of reports. Assemblyman Torres will be
deemed to have used reasonable diligence if he reports information
of which he has knowledge or that 1s readily discoverable. He
need not conduct an i1ndependent investigation to datermine the
amount donated by each contributor.

e
-
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Approved bv the Commissicn on FTebruazy 4, 1978
Concurring: Brosnahan, Carpenter, Lowensitaxrn, Mil
a

Waters. Commlissiconer Lowenstern dzssanted Zrocw
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Commissioner
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LOWEWSTEIN, CHAIRNAN, DISSENTING Il PART: I join 1n
Parts 1 and 3 of the cpinion of the Commissicn, but I belisve
the Act requires reporting of the full value of any veddinc
g1ft of $25 or more.

We are not concerned here with the righ 0Z a husbhand
and wife in their property upon separation. For puroosss of
the Political Reform Act, a .eud1n3 presont ©f $25 15 2 single
gift of $25 to both, not separate gifts of $12.50 eacn.
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The practical effect of the Commission's oginicn will
be to make gifts between $25 ard $50 sometines reportabls and
sometimes not reportable. This may not be of great significa
for the $25 figure contained 1in the statute 1s, like any sucn
thresnold figure, inherently arbitrary. Tne figure cculd prob-
ably be $10 or $50 instead of $25, so long as thers 1s a c¢lear

dividing line between what 1s reportable and what is not resorc-
able. The conclusion of the Comnicsion may create ccnfusion
since there will now be tvo dividing lines rather than one,

H l-'l

(=)
1n scme cases there may be ccnsmderable doubt as to which thresh-
old 1s applicable. Any official vvho henceforth receives a g2
valued between $25 and $30 must decide whether the giit was to
the official only or to the official and his or har spouse. Such
a determination can no doubt be made, but ths guestion would
never arise if the Commission took the sinplex approach of con-
cluding that all gifts of $25 or more are reportable. For thesa
reasons, L respectfully dissent from Part 2 of tne Comnissica's

opinieon.
s
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Daniel H. Lowvenstelin
Chairman




